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Colorado Secretary of State
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Re: Proposed Rulemaking — Prop. Rule 15.3.2
To Whom it May Concern:

Citizens in Charge and Citizens, The Center for Competitive Democracy, the Humane
Society and the National Taxpayers Union, Jon Caldara, the Independence Institute, Dan
Kennedy, Scott Lamm, Albie Hurst, Jessica Corry, Mason Tvert, Douglas Campbell, Dennis
Polhill, Russell Haas, Louis Schroeder, submit the following as a supplement to testimony
offered on March 31, 2011 in support of Proposed Rule 15.3.2.

During the rulemaking hearing, Mark Grueskin testified that rulemaking is not required
because the circulator affidavit requirement found at CoLO. REV. STAT. § 1-40-111(2)(a)
adequately notifies petition circulators as to which address is the proper address to use.
According to Mr. Grueskin, the meaning of “false circulator address,” as set forth in CoLO. REV.
STAT. § 1-40-135(2)(c), is abundantly clear. This claim is vigorously disputed.

During the hearing, individuals testified that the “address” requirement is far from clear.
The lack of clarity is demonstrated empirically by confusion which resulted during the 2010
petition drives, with some out-of-state circulators using an out-of-state address, and other petition
circulators using a temporary local address. This is further demonstrated by queries from petition
circulators to the Secretary of State which went unanswered, thus leaving circulators to guess at
the proper method of compliance.
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tAlso admitted to practice in New York
1Also admitted to practice in Wyoming



Page (2)

For example, on June 14, 2010, a petition circulator and crew manager, Charlie Chavez
sent a detailed list of questions to Kathryn Mikeworth at the Secretary of State’s office, which
included the following specific questions:

We will be notarizing petitions in the next few days. We have the following
questions that we need your guidance on regarding the affidavit of circulator [sic]:

1) What address does the circulator use if they are from out of state? Their
home address, their address on their out of state ID, or the address they are
currently staying at in Colorado?

% % ok ok

5) Is there a list in the notary rules and regulations or somewhere else that
specifies what are acceptable ID’s, and is this any different for petitions versus
other items notarized?

6) On line two of the oath where it states “I was a resident of Colorado”,
should the circulator put a line through it and have the Circulator and Notary
initial it?

(See June 14, 2004 e-mail and attachment, attached hereto as Ex. 1).

On June 16, 2010, Michael Hagihara of the Secretary of State’s office responded
essentially that the Secretary had no answers to these questions. (See June 16, 2010 e-mail from
Michael Hagihara, attached as Ex. 1). If the statute were “clear as a bell,” as Mr. Grueskin
claims, one would expect the Secretary of State to have a ready answer. The Secretary did not
have answers or, if he did, he refused to share them with petition circulators.

Finally, while Mr. Grueskin contends the statutory requirement that a notary public verify
a circulator’s address using a Colorado form of identification, as specified in COLO. REV. STAT. §
1-1-104(19.5)(b) can easily be reconciled with his self-serving interpretation of the statute—by
requiring a notary public to verify an out-of-state address using a Colorado form of
identification—this construction of § 1-1-104(19.5)(b) does not alleviate the confusion for
petition circulators and other persons of ordinary intelligence. A person of ordinary intelligence
could reasonably interpret the Uniform Election Code to require that the addresses on a voter
registration application match the address on the identification submitted for purposes of voter
registration under § 1-1-104(19.5). Compare COLO. REV. STAT. §§ 1-2-101, 1-1-104(19.5), & 1-
40-1112)(b)(D).

Given the Tenth Circuit’s decision in Yes on Term Limits v. Savage, 550 F.3d 1023 ( 10™
Cir. 2008), and Judge Brimmer’s August 13, 2010 injunction, attached hereto as Ex. 2, there is
no residency requirement currently in effect in Colorado for petition circulators. This differs
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from the requirements for voter registration imposed by the Uniform Election Code. Because
Sharp v. Mclntire, 46 P. 115 (1896), and Zivian v. Town of Telluride, 28 P.3d 970 (Colo. 2001),
dealt specifically with “residence” for voter registration purposes or for durational residency
requirements for local candidates, it is not clear why the definitions of “residence” adopted
therein would govern the circumstance where, as here, a signer is not required to be a resident.

Because durational residency requirements for voter registration and candidates differ,
and petition circulators are not required to be residents at all currently, the applicability of Mr.
Grueskin’s statutory construction argument to COLO. REV. STAT. § 1-40-111(2)(a) and (b), is far
from self-evident. While voter registration identified in CoLO. REV. STAT. § 1-40-111(2)(a) is
expressly governed by the Uniform Election Code, and the definition of “residence” found at § 1-
2-102 in particular, the Uniform Election Code applies only to voter registration, and § 1-40-
111(2)(b) C?ntains no express or implicit guidance with regard to the address a petition circulator
should use.

Finally, CoLO. REV. STAT. § 1-40-111(2)(b)’s reference (and the related enforcement
provisions at §§ 1-40-118(2)(b) and 1-40-135(2)(c)) is so vague that persons of ordinary
intelligence must either guess at its meaning or consult an attorney before engaging in core
political speech. The statute is thus unconstitutionally vague and subject to an independent legal
challenge on that basis. Cf Village of Hoffman Estates v. Flipside, 455 U.S. 489, 498 (1982) (an
unconstitutionally vague law delegates basic policy matters to policemen, judges, and juries for
resolution on an ad hoc and subjective basis, with the attendant dangers of arbitrary and
discriminatory applications). To this point, an Amicus brief filed by Citizens in Charge and other
non-profits who seek to protect the initiative and referendum process from unconstitutional
interference by the state is attached hereto as Ex. 3.

As submitted during the rulemaking hearing, the above citizens and participants in the
initiative and referendum process submit that the address requirement, as currently postured, is
unconstitutionally vague, extremely confusing and ensures that circulators, or some of them, will
fail to comply with the circulator affidavit requirement. The solution to this problem is quite
simple. The Secretary should issue guidance so that circulators may be successful in complying
with the affidavit requirement during the upcoming petition season.

Mr. Grueskin’s argument, that petition circulators should continue working in an
uncertain environment in which one misstep will subject them, along with petition entities and
proponents, to potentially severe civil and criminal liability, is irresponsible. While the
ambiguity will no doubt continue to fuel Mr. Grueskin’s lucrative law practice, challenging
initiative petition signatures for honest circulator mistakes wastes valuable state resources and
furthers no legitimate state interest in regulating the initiative and referendum process. On the
other hand, uncertainty as to the address requirement will needlessly chill petition circulators,

! We note that COLO. REV. STAT. § 1-2-102(1)(f) allows registered voters 30 days after a change in residence to
register at their new address. Currently, no such requirement applies to petition circulators.
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petition entities and proponents from engaging in core political speech in the future, in violation
of the First Amendment.

Finally, the undersigned notes that the Secretary of State cannot constitutionally
invalidate CoOLO. REV. STAT. § 1-40-111(2)(b)(I), nor is this necessary for purposes of rulemaking
at this time. While the statutory requirement that circulators present a form of Colorado
identification creates an inconsistency that is, in and of itself confusing, the confusion is
sufficiently ameliorated by clarifying what “address™ and “false circulator address” mean for
purposes of the circulator affidavit.

On behalf of the individuals named here, the undersigned thus respectfully requests that
the Secretary adopt proposed Rule 15.3.2 and 15.3.3, as set forth in the Secretary’s March 24,
2011 draft, with the following (minor) modifications:

15.3.2. Thepetition-<eiretlator shall provide-his-or her permanentresidence-
address-in-Colorade-where-he-or she temperarilyresides. The petition circulator
shall provide his or her permanent residence address or domicile on the circulator
affidavit. If the circulator is not a resident of Colorado as described in the
Uniform Election Code of 1992, the circulator shall also provide the address in
Colorado where he or she temporarily resides. The petition circulator shall
present identification to the notary public that complies with section 12-55-
110(4)(b), C.R.S. of the Colorado “Notary Public Act,” and the form of
identification presented shall be recorded on the circulator affidavit form.

15.3.3. For purposes of section 1-40-118(2)(b) and 1-40-135(2)(c), “false
circulator address” means any address that does not comply with section 15.3.2.

Sincerely,
Lisa Sahli
Enclosure(s)
ce: Paul Jacobs
Jon Caldara
Dan Kennedy
Scott Lamm
Albie Hurst

Jessica Corry
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Mason Tvert
Douglas Campbell
Dennis Polhill
Russell Haas
Louis Schroeder
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BRIEF OF AMICUS CURIAE CITIZENS IN CHARGE, THE CENTER FOR COMPETITIVE
DEMOCRACY, THE HUMANE SOCIETY OF THE UNITED STATES AND THE NATIONAL

TAXPAYERS UNION IN SUPPORT OF DEFENDANT JON CALDARA AND LINDA GORMAN’S

RESPONSE TO PLAINTIFF’S MOTION FOR ATTORNEY’S FEES AND COSTS

COME NOW Amicus Curiae, Citizens in Charge, The Center for Competitive

Democracy, the Humane Society and the National Taxpayers Union (collectively “the Amici”)

and, by and through their attorneys Lisa R. Sahli of Killmer, Lane & Newman, LLP, hereby




submit their Brief in Support of Defendant Jon Caldara and Linda Gorman’s Response to
Plaintiff’s Motion for Attorney’s Fees and Costs and, as grounds therefore, state:
L STATEMENT OF INTEREST

The interests of the Amici are fully set forth in their Motion for Leave to File Amicus
Brief, submitted herewith. In summary, the Amici are non-profit organizations and industry
associations concerned with the rights of citizens to engage in direct democracy through the
initiative and referendum process, as protected by the First Amendment. The Amici have an
interest because any decision rendered in this matter could have a chilling effect on citizen
participation in Colorado’s initiative process.

1. INTRODUCTION AND BACKGROUND

In her Complaint, Plaintiff, Donna Johnson, seeks disqualification of initiative petition
signatures gathered on behalf of the Healthcare Choice initiative which appeared on the
November 2010 ballot as Amendment 63. Plaintiff initiates this action as a political opponent of
Amendment 63, and asserts claims for disqualification against then-Colorado Secretary of State,
Bernie Buescher, and also named as Defendants the proponents of Amendment 63, Jon Caldara
and Linda Gorman. None of the 51 petition circulators identified as committing “address fraud”
was named as a defendant in this case.

As grounds for disqualification, Plaintiff claims that 51 petition circulators who
submitted signatures in support of Amendment 63 “defrauded” the people of Colorado by
“purposefully misstating their residential address™ on circulator affidavits by giving, instead, a
business address of a “temporary stay” facility. (See Compl., §17). In essence, Plaintiff contends
that it was “fraud” for petition circulators to give the address of the hotel(s) in which they stayed

while circulating petitions in Colorado.



Defendants Caldara and Gorman properly sought dismissal of the Complaint on multiple
grounds. Central to the Amici’s argument is Defendants’ argument that use of a temporary
residence address on a petition circulator affidavit is not proscribed by Colorado’s Initiative and
Referendum Code (hereinafter “IRC”), COLO. REV. STAT. § 1-40-101, ef seq. Amici now assert,
as grounds for denial of Plaintiff’s Motion for Attorney’s Fees and Costs, that the provisions of
HB09-1326 governing circulator addresses are unconstitutionally vague as applied to petition
circulators, and against the proponent defendants, in this instance.

II. LEGAL ARGUMENT

A. HB09-1326 STATUTORY FRAMEWORK.

Before reaching the Amici’s constitutional arguments, it is critical to understand the
nature and structure of the IRC and statutes cited in Plaintiff’s complaint. First, COLO. REV.
STAT. § 1-40-130(1)(d) makes it unlawful to sign a circulator affidavit without “knowing or
reasonably believing” the statements made therein to be true. Violators are subject to criminal
penalties pursuant to COLO. REV. STAT. § 1-40-130(2).

As it relates to this case, COLO. REV. STAT. § 1-40-118(5) authorizes disqualification of
petition signatures for “fraud” as defined by § 1-40-135(2)(c). CoLO. REV. STAT. § 1-40-
135(2)(c) provides, in pertinent part, that use of a “false circulator name or address” on a
circulator affidavit constitutes “fraud.” Whereas fraud must generally be established beyond a
reasonable doubt in other contexts, COLO. REV. STAT § 1-40-118(5)(a) provides that petition
signatures may be disqualified when “fraud” is established by a mere preponderance of the
evidence. Political opponents of ballot measures thus have a lesser burden of proof than citizens
claiming fraud in other contexts.

Despite severe consequences flowing from a finding of “fraud,” the phrase “false



circulator address” is nowhere defined in the IRC. In fact, the only requirement governing
address verification found in the statute is the requirement, stated in CoLO. REV. STAT. § 1-40-
111(2)(b)(I)(C), that notaries public check a specific form of identification listed in § 1-1-
104(19.5), before certifying a circulator affidavit. CoLO. REV. STAT. § 1-1-104(19.5)(a), in turn
lists as acceptable forms of identification, inter alia, a Colorado driver’s license and/or
identification card. Confusing matters for non-resident petition circulators who were called in to
circulate the Healthcare Choice initiative, § 1-1-104(19.5)(b) provides that none of the listed
forms of identification will be accepted unless “the address is in the state of Colorado.”

Unlike the requirements set forth in the Uniform Elections Code (“UEC”), CoLO. REV.
STAT. §§ 1-1-101 to 1-13-101(1)(b), which mandates at least 30 days’ residence in the State of
Colorado before a citizen can register to vote, Amici are aware of no durational residency
requirement to obtain a Colorado driver’s license or identification card.

To date, the Secretary has issued no guidance or rule on what constitutes a “false
circulator address.”

B. INTERVENING CONSTITUTIONAL CHALLENGE AND INJUNCTION TO HB09-1326.

Adding to the confusion for petition circulators called to circulate the Healthcare Choice
initiative during the summer of 2010, on April 8, 2010, the Secretary notified Defendants Caldara
and Gorman that his office would not enforce circulator residency requirements for petition
circulators found at COLO. REV. STAT. § 1-40-111(2)(a), because the Tenth Circuit U.S. Court of
Appeals had stricken such requirements as unconstitutional in Yes on Term Limits, Inc. v.
Savage, 550 F.3d 1023 (10™ Cir. 2008). Subsequently, on August 3, 2010, Colorado’s residency
requirement was temporarily enjoined by U.S. District Court judge, Philip Brimmer, in Indep.

Instit. v. Buescher, No. 10-cv-609-PAB-MEH, pp. 4-6 (D. Colo. 2010) (order attached hereto as



Amici Ex. A). Circulator affidavits, which must be pre-approved by the Secretary before
petitions can be circulated, nevertheless continued to require affirmation that circulators were
Colorado residents.

As a result of the Secretary’s letter and the temporary injunction, there is no question that
non-resident petition circulators could lawfully circulate initiative petitions in the State of
Colorado for the 2010 petition drive, and a number of them did so. Questions nevertheless arose
as to whether circulators were required to present a form of Colorado identification, and whether
they should fill out circulator affidavits using a temporary Colorado address or a permanent out-
of-state address. Those questions were never satisfactorily answered, and Plaintiff now seeks to
obtain a symbolic political victory by exploiting the uncertainty.

C. CoLO. REV. STAT. §§ 1-40-118(5) AND 1-40-135(2)(C) VIOLATE THE FIRST

AMENDMENT AND IS UNCONSTITUTIONALLY VOID FOR VAGUENESS AS APPLIED IN THIS

CASE.

Given the confusion caused by a non-specific “address” requirement, a circulator affidavit
form which required affirmation of Colorado residency, and a requirement that notaries public
require a form of Colorado identification, non-resident circulators called to circulate the
Healthcare Choice initiative managed as best they could. Some of them filled out the circulator
affidavits using a temporary local address, while others crossed out the section of the circulator
affidavit affirming Colorado residency and gave a foreign residence address.

During the petition drive, Charles Chavez, a crew manager and petition circulator, sought
guidance from the Secretary on the precise question of what address non-resident circulators
should use in filling out the circulator affidavit. The Secretary, acting through his authorized

agent, provided contradictory information and refused to satisfactorily answer the question. (See,

e.g., Correspondence from Charles Chavez and reply by Michael Hagihara, attached as Amici



Ex. B).

Plaintiff now contends that only a permanent “residence” address would satisfy the
affidavit requirement, as that term is defined for purposes of voter registration in § 1-2-102 of the
UEC. (See Complaint, §14). By its express terms, this statute applies only to voter registration.
CoLO. REV. STAT. § 1-2-102(1). Underscoring the very uncertainty which plagued petition
circulators who did their best to comply with the address requirement during the summer of
2010, in answering the Complaint in this case, the Secretary disagrees that the specific definition
of “residence” provided in the UEC applies to circulator affidavits submitted under the IRC.
(See Answer, 4).

A law is unconstitutionally vague, and thus void where, as here, its prohibitions are not
clearly defined and persons of ordinary intelligence would have to guess at the conduct that is
prohibited. As the U.S. Supreme Court recognized in Village of Hoffman Estates v. Flipside, 455
U.S. 489, 498 (1982), vague laws violate notions of fair notice and due process, as follows:

“Vague laws offend several important values. First, because we assume that man

is free to steer between lawful and unlawful conduct, we insist that laws give the

person of ordinary intelligence a reasonable opportunity to know what is

prohibited, so that he may act accordingly. Vague laws may trap the innocent by

not providing fair warning. Second, if arbitrary and discriminatory enforcement

is to be prevented, laws must provide explicit standards for those who apply

them. A vague law impermissibly delegates basic policy matters to policemen,

judges, and juries for resolution on an ad hoc and subjective basis, with the

attendant dangers of arbitrary and discriminatory applications" Grayned v. City
of Rockford, 408 U.S. 104, 108-109 (1972) (footnotes omitted).

The degree of vagueness allowed by the Constitution depends, in part, on the nature of
the enactment. For example, economic regulation and laws with civil rather than criminal
penalties are given greater latitude. Flipside, 455 U.S. at 498. Scienter requirements may

further, in some instances, mitigate a law's vagueness, especially as it relates to the adequacy of



the notice of conduct that is proscribed. Flipside, 455 U.S. at 499. However, the most important
factor is whether, by virtue of vagueness, the law threatens to inhibit the exercise of
constitutionally protected rights. Id. As such, a stricter vagueness test applies where, as here, a
law interferes with the right of free speech or association. /d.

The “false address” provision at issue in this case is unconstitutionally vague because
persons of ordinary intelligence could not know and—in fact, still do not know—that using a
temporary local address at which petition circulators actually resided during the time that they
circulated petitions would violate the statute. It further offends the Constitution because, under
the civil protest provision utilized by the plaintiff in this instance, enforcement proceedings are
initiated by political opponents who will naturally press, as here, a definition most likely to
inhibit contrary or unpopular speech. COLO. REV. STAT. §§ 1-40-118(5) and 1-40-135(2)(c)
further fail constitutional scrutiny because the penalties for unwitting violations can be severe,
and include criminal penalties. COLO. REV. STAT. §§ 1-40-130(1)(d) & 1-40-130(2).

Finally, the “false address” provision is unconstitutionally vague—and thus void—
because it chills petition circulators’ ability to engage in core political speech. See Buckley v.
Am. Constit. Law Found., 525 U.S. 182, 186 (petition circulation is “core political speech” and
laws chilling it are subject to the highest level of constitutional scrutiny). If proponents can be
hailed into protracted civil protest proceedings, such as the instant one, for the mistakes of
petition circulator who circulated their petitions, and the circulators themselves are subject to
criminal penalties for failing to use a proper address—although the proper address is nowhere
clearly defined—fewer will be willing to engage the initiative and referendum process and/or
circulate initiative petitions in Colorado, and proponents will find fewer people who are willing

to spread their messages. See Meyer v. Grant, 486 U.S. 414, 423 (1988) (statute



unconstitutionally burdened speech where, inter alia, it limits the number of voices who will
convey the proponents’ messages).

Given the above facts and circumstances, and the state of the law in Colorado as it existed
when the petition for Amendment 63 was circulated for signature, grounds for an award of
attorney’s fees and costs are lacking in this matter. IRC provisions mandating that circulators
state their addresses in circulator affidavits are unconstitutionally vague in that they fail to place
persons of ordinary intelligence on notice that using a temporary local residence address will
violate the statute. An award of attorney’s fees and costs should be denied under these
circumstances, as any such award will chill proponents and petition circulators from engaging in
direct democracy in Colorado.

Iv. CONCLUSION

Plaintiff contends that Defendants Jon Caldara and Linda Gorman submitted motions to
dismiss the current action that were frivolous or lacking in substantial justification. This claim
rests on the implicit assumption that persons of ordinary intelligence would read the provisions
of HB09-1326 and know that giving a temporary local residence address on a circulator affidavit
was prohibited by CoLO. REV. STAT. §§ 1-40-118(5) and 1-40-135(2)(c). This assumption is
sorely misplaced because COLO. REV. STAT. § 1-40-111(2)(b) (and its reference to § 1-1-
104(19.5)), and the circulator affidavits themselves, required petition circulators to provide a
Colorado address when completing the affidavit. As applied to the facts and circumstances of
this case, the address requirement set forth in CoLO. REV. STAT. §§ 1-40-118(5) and 1-40-
135(2)(c) fails constitutional muster and is unconstitutionally vague. An award of attorney’s fees
and costs to the Plaintiff under these circumstances should be denied because it will chill

proponents and petition circulators from engaging in direct democracy, in violation of the First



Amendment to the United States Constitution.

WHEREFORE, Amicus Curiae, Citizens in Charge, The Center for Competitive
Democracy, The Humane Society of the United States and the National Taxpayers Union
respectfully request that the Court deny Plaintiff’s Motion for Attorney’s Fees and Costs.

Respectfully submitted this 18th day of March, 2011.

KILLMER, LANE & NEWMAN, LLP

2. (Puvas
Lisa R. Sahli
1543 Champa Street, Suite 400
Denver, Colorado 80202
(303) 571-1000
(303) 571-1001 (FAX)
Isahli@kIn-law.com

ATTORNEYS FOR AMICUS CURIAE



REDACTED — PRIVILEGED COMMUNICATIONS

Subject: Response to Circulator and Notary Questions
Date: Wed, 16 Jun 2010 13:44:45 -0600

From: Michael.Hagihara@S0S.STATE.CO.US

To: caclchavez@hotmail.com

Dear Mr. Chavez:

Kathryn Mikeworth forwarded your list of questions to me related to notaries and circulators. Your list is
premised on the assumption that the circulator requirements created by HB 09-1326 are no longer
enforceable. Our office has not received information indicating that all of the circulator requirements
created by HB 09-1326 are no longer enforceable and therefore we can not answer the questions that
you provided. We have received notice that section 1-40-112(4), C.R.S., is not enforceable, however that
section does not pertain to the questions you asked. If you have documentation that states our office
should have received an injunction from enforcing all circulator requirements created by HB 09-1326
please forward that document to me. If you have any questions please feel free to contact me at 303-
894-2200 ext 6331.

Sincerely,
Michael Hagihara

Michael Hagihara

Colorado Department of State
Legal Specialist

1700 Broadway, Ste 200
Denver, CO 80203

p: 303-894-2200 x 6331

f: 303-869-4861

1/26/2011



REDACTED — PRIVILEGED COMMUNICATIONS

From: caclchavez@hotmail.com

To: kathryn.mikeworth@sos.state.co.us

Subject: Questions about affidavit of circulator under new rules
Date: Mon, 14 Jun 2010 16:58:22 -0500

Ms. Mikeworth,

I have attached a letter of questions on hbw to handle the circulator affidavits on petitions.
THANK YOU

CHARLES A. CHAVEZ

832-816-5648
caclchavez@hotmail.com

Hotmail has tools for the New Busy. Search, chat and e-mail from your inbox. Learn more.

1/26/2011



TO: Kathryn Mikeworth
FROM: Charles Chavez
RE: Affidavit of Circulator
DATE: 6/14/2004

Ms. Mikeworth’

We are circulating petitions now under the guidelines of the injunction of HB 1326.

We will be notarizing petitions in the next few days. We have the following questions
that we need your guidance on regarding the affidavit of circulator:

D

2)
3)

4)

5)

6)

7)

What address does the circulator use if they are from out of state? Their home
address, their address on their out of state ID, or the address they are currently
staying at in Colorado?

For Colorado residents, do they have to put down the address on the identification
or the address where they are currently residing?

What address is put down in the notary book? One of the above addresses, or all
three?

In the notary section for “evidence used to establish ID”, does the notary have to
spell out for example “Colorado drivers license” or “Idaho drivers license™ or is
abbreviations like CO. DL or ID. DL acceptable?

Is there a list in the notary rules and regulations or somewhere else that specifies
what are acceptable ID’s, and is this any different for petitions versus other items
notarized?

On line two of the oath where it states “I was a resident of Colorado”, should the
circulator put a line through it and have the Circulator and Notary initial it?

Can a parent who has a teenager under 18 years of age help circulate a petition
while standing with the parent and have the parent sign the affidavit of their
teenager because the parent witnessed all signatures?

It is very important that we get your guidance as soon as possible. Would you please call
me with any questions? My cell phone number is §32-816-5648. My e-mail is
caclchavez@hotmail.com. Also, would you please send me an E-mail with the answers
to my questions. Thank you for your prompt attention.

THANK YOU

CHARLES A. CHAVEZ
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Judge Philip A. Brimmer

Civil Action No. 10-cv-00609-PAB-MEH

THE INDEPENDENCE INSTITUTE,
JON CALDARA,
DENNIS POLHILL,
JESSICA CORRY,
MASON TVERT,
RUSSELL HAAS,
DOUGLAS CAMPBELL,
LOUIS SCHROEDER,
SCOTT LAMM,

ALBIE HURST, and
DANIEL KENNEDY,

Plaintiffs,
V.
BERNIE BUESCHER, in his official capacity as Colorado Secretary of State,

Defendant.

ORDER ON MOTION FOR PRELIMINARY INJUNCTION

This civil rights case comes before the Court on plaintiffs’ motion for preliminary
injunction [Docket No. 15]. Plaintiffs, who are involved in the ballot initiative process in
Colorado, challenge several aspects of the state statutes which govern the process.
The Court heard testimony presented by plaintiffs and defendant over the course of
three days.

In their second amended complaint, plaintiffs assert ten claims for relief — nine
alleging a violation of the First Amendment’s protection of the exercise of free speech

and one claim alleging both a violation of free speech and a violation of the due process
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clause of the Fourteenth Amendment. Plaintiffs’ pending motion asks the Court to
provide preliminary injunctive relief on each of its ten claims.

The Court previously entered an order [Docket No. 60] addressing the motion for
preliminary injunction with respect to plaintiffs’ fifth claim for relief and portions of their
other claims as they relate to enforcement of the statute challenged under the fifth
claim. The Court now takes up the remainder of the issues raised in plaintiffs’ motion
for preliminary injunction.

The Court’s subject-matter jurisdiction over plaintiffs’ claims is based upon the
existence of a federal question pursuant to 28 U.S.C. § 1331.

Il. LEGAL STANDARD — PRELIMINARY INJUNCTION

In order to obtain a preliminary injunction, the moving party bears the burden of
establishing that four factors weigh in his or her favor: (1) a likelihood of success on the
merits; (2) a likelihood that the movant will suffer irreparable harm in the absence of
preliminary relief; (3) that the balance of equities tips in the movant’s favor; and (4) that
the injunction is in the public interest. RoDa Dirilling Co. v. Siegal, 552 F.3d 1203, 1208
(10th Cir. 2009) (citing Winter v. Natural Resource Defense Council, Inc., --- U.S. ----,
129 S. Ct. 365, 374 (2008)). “[B]ecause a preliminary injunction is an extraordinary
remedy, the right to relief must be clear and unequivocal.” Beltronics USA, Inc. v.
Midwest Inventory Distribution, LLC, 562 F.3d 1067, 1070 (10th Cir. 2009) (internal
quotation marks omitted). “[T]he limited purpose of a preliminary injunction is merely to
preserve the relative positions of the parties until a trial on the merits can be held.” See

Schrier v. University of Colorado, 427 F.3d 1253, 1258 (10th Cir. 2005) (quoting
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University of Texas v. Camenisch, 451 U.S. 390, 395 (1981)) (internal quotation marks
omitted). Consequently, granting such “drastic relief,” United States ex rel. Citizen
Band Potawatomi Indian Tribe of Okla. v. Enterprise Mgmt. Consultants, Inc., 883 F.2d
886, 888-89 (10th Cir. 1989), “is the exception rather than the rule.” GTE Corp. v.
Williams, 731 F.2d 676, 678 (10th Cir. 1984).

There are three types of disfavored preliminary injunctions: preliminary
injunctions that alter the status quo; “mandatory preliminary injunctions” which require a
party to take some affirmative act rather than refrain from some act; and preliminary
injunctions that afford the movant all the relief that it could recover at the conclusion of
a full trial on the merits. Westar Energy, Inc. v. Lake, 552 F.3d 1215, 1224 (10th Cir.
2009) (citing O Centro Espirita Beneficiente Uniao Do Vegetal v. Ashcroft, 389 F.3d
973, 975 (10th Cir. 2004) (en banc), affd on other grounds, 546 U.S. 418 (2006)).
Before a court grants a disfavored preliminary injunction, a movant seeking such an
injunction must make a heightened showing of the four factors. RoDa Drilling, 552 F.3d
at 1209; O Centro Espirita Beneficiente Uniao Do Vegetal v. Ashcroft, 342 F.3d 1170,
1177 (10th Cir. 2003), affd en banc, 389 F.3d 973 (10th Cir. 2004). Plaintiffs do not
seek a disfavored preliminary injunction and, therefore, need not make the heightened
showing of the preliminary injunction factors.

Il. ANALYSIS

In 2009, the Colorado General Assembly passed, and the Governor signed into

law, House Bill 09-1326 (“H.B. 1326”), which amended the rules and procedures

dealing with the initiative and referendum processes in Colorado. Plaintiffs claim that
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various sections of the law, as amended by H.B. 1326, infringe their rights under the
First and Fourteenth Amendments of the United States Constitution.

A. First Claim for Relief

Plaintiffs’ first claim for relief alleges that Colorado Revised Statutes § 1-40-
112(1) violates the free speech protections of the First Amendment. This subsection of
the law states that: “No person shall circulate a petition for an initiative or referendum
measure unless the person is a resident of the state, a citizen of the United States, and
at least eighteen years of age at the time the petition is circulated.” Plaintiffs challenge
the requirement that petition circulators be residents of the state of Colorado.

Defendant has conceded both in his written response and during the hearings on
this matter that, in light of the Tenth Circuit’s decision in Yes On Term Limits, Inc. v.
Savage, 550 F.3d 1023 (10th Cir. 2008), this section of the law violates the First
Amendment. See Secretary’s Br. in Opp’n to Pls.” Mot. for Preliminary Inj. [Docket No.
22] at 9. In Yes On Term Limits, the Tenth Circuit applied strict scrutiny to an
Oklahoma statute banning non-resident petition circulators. After concluding that the
ban was not narrowly tailored, the court held that the statute violated the First
Amendment. Yes On Term Limits, Inc., 550 F.3d at 1028-30. With defendant’s
concession that there is sufficient factual similarity between Yes On Term Limits and
the present record, the Court finds and concludes that plaintiffs are likely to succeed on
the merits of this claim.

As for the likelihood of irreparable harm to plaintiffs in the absence of a

preliminary injunction, until very recently, it appeared defendant would not enforce the
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residency requirement. However, in a motion filed on August 11, 2010 [Docket No. 71],
the defendant informed the Court that, despite his admission that the residency
requirement is unlawful under the present state of the record, he feels compelled to
enforce the requirement in the absence of a preliminary injunction. He further explains
that enforcement of this provision will result in the invalidation of plaintiff Jon Caldara’s
petition which was submitted on July 30, 2010.

“To constitute irreparable harm, an injury must be certain, great, actual and not
theoretical.” Heideman v. South Salt Lake City, 348 F.3d 1182, 1189 (10th Cir. 2003)
(internal quotation marks omitted). “Irreparable harm, as the name suggests, is harm
that cannot be undone, such as by an award of compensatory damages or otherwise.”
Salt Lake Tribune Pub. Co., LLC v. AT & T Corp., 320 F.3d 1081, 1105 (10th Cir.
2003). “The loss of First Amendment freedoms, for even minimal periods of time,
unquestionably constitutes irreparable injury.” Elrod v. Burns, 427 U.S. 347, 373
(1976).

Based on the findings of fact in the Court’s June 11, 2010 order and, more
importantly, on defendant’s recent representations regarding the potential invalidation
of the submitted petition, the Court finds that there is a strong likelihood of irreparable
harm to plaintiff Caldara if a preliminary injunction is not entered.

Finally, the Court determines that the balance of the equities and the public
interest favor a preliminary injunction. Plaintiffs have a fundamental interest in being
able to express their desire for political change and actively work toward achieving that
goal through mechanisms such as ballot initiatives. Ultimately, the present lack of

evidence that the wholesale exclusion of out-of-state petition circulators achieves a
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legitimate state goal, balanced against the fact that the exclusion would greatly hinder
Mr. Caldara’s First Amendment rights, the balance of equities favors plaintiffs. The
public interest analysis tracks closely with the balance of the equities; there is not a
sufficient public interest in allowing this law to be enforced. As a result, defendant shall
be preliminarily enjoined from enforcing the residency requirement in Colorado Revised
Statutes § 1-40-112(1).

B. Second Claim for Relief

Plaintiffs’ second claim for relief alleges that Colorado Revised Statutes § 1-40-
111(2)(b)(1)(C) violates the free speech protections of the First Amendment. Section 1-
40-111(2)(b)(1)(C) mandates that “[a] notary public shall not notarize an affidavit
required pursuant to paragraph (a) of this subsection (2), unless: . . . [t]he circulator
presents a form of identification, as such term is defined in section 1-1-104(19.5).”
Section 1-1-104(19.5)(a) lists a number of forms of permissible “identification.”
However, § 1-1-104(19.5)(b) requires that “[a]ny form of identification indicated in
paragraph (a) of this subsection (19.5) that shows the address of the eligible elector
shall be considered identification only if the address is in the state of Colorado.”

In their motion for preliminary injunction, plaintiffs argue that Colorado Revised
Statutes § 1-40-111(2)(a) is also implicated in this discussion. That subsection states:
To each petition section shall be attached a signed, notarized, and dated
affidavit executed by the person who circulated the petition section, which

shall include his or her printed name, the address at which he or she

resides, including the street name and number, the city or town, the

county, and the date he or she signed the affidavit; that he or she has

read and understands the laws governing the circulation of petitions; that

he or she was a resident of the state, a citizen of the United States, and at

least eighteen years of age at the time the section of the petition was
circulated and signed by the listed electors; that he or she circulated the

6
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section of the petition; that each signature thereon was affixed in the
circulator’s presence; that each signature thereon is the signature of the
person whose name it purports to be; that to the best of the circulator’s
knowledge and belief each of the persons signing the petition section was,
at the time of signing, a registered elector; that he or she has not paid or
will not in the future pay and that he or she believes that no other person
has paid or will pay, directly or indirectly, any money or other thing of
value to any signer for the purpose of inducing or causing such signer to
affix his or her signature to the petition; that he or she understands that he
or she can be prosecuted for violating the laws governing the circulation of
petitions, including the requirement that a circulator truthfully completed
the affidavit and that each signature thereon was affixed in the circulator’s
presence; and that he or she understands that failing to make himself or
herself available to be deposed and to provide testimony in the event of a
protest shall invalidate the petition section if it is challenged on the
grounds of circulator fraud.

Colo. Rev. Stat. § 1-40-111(2)(a) (2010) (emphasis added). Although the second claim
in plaintiffs’ second amended complaint [Docket No. 47] makes no reference to § 1-40-
111(2)(a), the Court finds that this subsection of the law is necessarily implicated in the
enforcement of the challenged provisions. As a result, the Court addresses § 1-40-
111(2)(a) here as well.

For the same reasons stated above in the discussion of plaintiffs’ first claim, the
Court finds that, with respect to the residency requirement in § 1-40-111(2)(b)(1)(C) and
§ 1-40-111(2)(a): (1) plaintiffs have a likelihood of success on the merits, (2) there is a
likelihood of irreparable harm if a preliminary injunction is not issued, (3) the balance of
equities favors plaintiffs, and (4) the public interest favors the issuance of a preliminary
injunction. As a result, defendant shall be preliminarily enjoined from enforcing the
Colorado residency requirement in Colorado Revised Statutes § 1-40-111(2)(a) and §

1-40-111(2)(b)(1)(C).
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C. Legal Standard — First Amendment

As discussed in the Court’s June 11, 2010 order, state regulations of the ballot
initiative process are generally evaluated under one of two tests, a balancing test or
strict scrutiny. Generally speaking, the test applied depends on the severity of the
burden placed on speech. Rules which place a significant impediment in an initiative
proponent’s way face strict scrutiny, while a rule which imposes no more than an
inconvenience or an insubstantial obstacle need only survive a balancing test. See
Timmons v. Twin Cities Area New Party, 520 U.S. 351, 358 (1997); see also American
Constitutional Law Found., Inc. v. Meyer, 120 F.3d 1092, 1098 (10th Cir. 1997) (“[T]he
rigorousness of our inquiry depends upon the extent to which the challenged law
burdens plaintiffs’ First and Fourteenth Amendment rights.”). Therefore, the essential
consideration is how severe of a burden a particular regulation effectively places on the
underlying speech.

Under strict scrutiny, “[rlegulations imposing severe burdens on plaintiffs’ rights
must be narrowly tailored and advance a compelling state interest.” Timmons, 520 U.S.
at 358. Under the balancing test, a court must balance “the character and magnitude of
the asserted injury to the rights protected by the First and Fourteenth Amendments that
the plaintiff seeks to vindicate” with “the precise interests put forward by the State as
justifications for the burden imposed by its rule.” Campbell v. Buckley, 203 F.3d 738,
742-43 (10th Cir. 2000) (quoting Anderson v. Celebrezze, 460 U.S. 780, 789 (1983));
see also Timmons, 520 U.S. at 358; Burdick v. Takushi, 504 U.S. 428, 434 (1992). The

Court must evaluate “the legitimacy and strength” of each of the State’s purported
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interests; however, in doing so, the Court “also must consider the extent to which those
interests make it necessary to burden the plaintiff’s rights.” Campbell, 203 F.3d at 743
(quoting Anderson, 460 U.S. at 789); see also Timmons, 520 U.S. at 358; Burdick, 504
U.S. at 434. “A balancing test takes account of the Supreme Court’s recognition that,
‘as a practical matter, there must be a substantial regulation of elections if they are to
be fair and honest and if some sort of order, rather than chaos, is to accompany the
democratic processes.” Campbell, 203 F.3d at 745 (quoting Storer v. Brown, 415 U.S.
724,730 (1974)). Although “a State’s important regulatory interests will usually be
enough to justify reasonable, nondiscriminatory restrictions,” Timmons, 520 U.S. at 358,
that determination is not automatic.

D. Third Claim for Relief

Plaintiffs’ third claim for relief alleges that portions of Colorado Revised Statutes
§ 1-40-111(2)(a) and § 1-40-111(3)(a) violate the free speech protections of the First
Amendment. Section 1-40-111(2)(a) states:

[t]o each petition section shall be attached a signed, notarized, and dated
affidavit executed by the person who circulated the petition section, which
shall include . . . that he or she understands that failing to make himself or
herself available to be deposed and to provide testimony in the event of a
protest shall invalidate the petition section if it is challenged on the
grounds of circulator fraud.

Section 1-40-111(3)(a) states:

As part of any court proceeding or hearing conducted by the secretary of
state related to a protest of all or part of a petition section, the circulator of
such petition section shall be required to make himself or herself available
to be deposed and to testify in person, by telephone, or by any other
means permitted under the Colorado rules of civil procedure. Except as
set forth in paragraph (b) of this subsection (3), the petition section that is
the subject of the protest shall be invalid if a circulator fails to comply with
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the requirement set forth in this paragraph (a) for any protest that includes
an allegation of circulator fraud that is pled with particularity regarding:

(h Forgery of a registered elector’s signature;

()  Circulation of a petition section, in whole or part, by anyone
other than the person who signs the affidavit attached to the
petition section;

(Il1)  Use of a false circulator name or address in the affidavit; or

(IV)  Payment of money or other things of value to any person for
the purpose of inducing the person to sign the petition.

Plaintiffs claim that requiring petition gatherers to make themselves available for
subsequent hearings burdens core political speech and, thus, faces strict scrutiny. In
their second amended complaint and their motion for preliminary injunction, plaintiffs
predicted that the prospect of being bound to Colorado would discourage out-of-state
petition circulators from participating in petition campaigns in Colorado. Plaintiffs also
complain that these provisions presume, in a way that is done in no other area of the
law, that criminal activity will occur. Plaintiffs contend that these provisions are not
narrowly tailored to the state’s purported interest in deterring circulator fraud because
there are other ways of determining signature validity and because criminal statutes
already cover fraudulent behavior.

The Court concludes that the challenged requirements in § 1-40-111(2)(a) and §
1-40-111(3)(a) do not impose a severe burden on plaintiffs’ speech. They impose
content-neutral requirements directed at keeping elections fair, honest, and orderly.
Plaintiffs have failed to demonstrate that the requirements in these two provisions
would, in fact, discourage participation by professional circulators or others in the

petition gathering process. Instead, plaintiffs’ own witnesses indicated that appearing,

10
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as the statute allows, by telephone would not discourage circulator participation.
Therefore, the balancing test applies.

The state has an important interest in providing a method of testing the
legitimacy of the signatures gathered. The state also has an interest in avoiding the
disenfranchisement that could attend the wholesale invalidation of signatures on a
disputed petition. The power to recall a petition circulator who is no longer present in
the state allows for a potential alternative to the invalidation of the petition. Therefore,
the state’s interest outweighs the minimal burden imposed by these state statutes.

The Court notes that, even under strict scrutiny, it is not clear that plaintiffs would
prevail. The Tenth Circuit in the Yes on Term Limits case suggested that a scheme
similar to the one instituted by § 1-40-111(2)(a) and § 1-40-111(3)(a) would represent a
narrowly tailored, and ostensibly permissible, approach to dealing with issues of fraud
and the troubles with receiving testimony from out-of-state petition circulators once a
challenge arose. Yes On Term Limits, Inc. v. Savage, 550 F.3d 1023, 1030 (10th Cir.
2008) (“Therefore, requiring non-residents to sign agreements providing their contact
information and swearing to return in the event of a protest is a more narrowly tailored
option that Oklahoma has failed to prove would be ineffective.”).

The state needs to be able to ascertain the validity of signatures on petitions in
order to maintain the integrity of the election process. The Court disagrees with
plaintiffs that this result could be satisfactorily achieved by contacting each individual
petition signer or through the imposition of criminal penalties on fraud. The logistics of
such an approach alone make it impractical. Cf. American Constitutional Law Found.,

120 F.3d at 1098 (“To subject every petition regulation to exacting scrutiny would tie

11



Case 1:10-cv-00609-PAB-MEH Document 72 Filed 08/13/10 USDC Colorado Page 12 of 25

Colorado’s hands in seeking to assure equitable and efficient elections on ballot
issues.”). Furthermore, questions of validity go beyond what a signer of a petition may
be able to offer. Relying solely on the testimony of a signer could seriously undermine
the state’s interest in maintaining the integrity of the process. Consequently, the Court
concludes that plaintiffs are unlikely to succeed on the merits of their third claim for
relief.

The Court also finds that plaintiffs are unable to establish a likelihood of
irreparable harm from the requirements imposed by § 1-40-111(2)(a) and § 1-40-
111(3)(a). Plaintiffs offered no evidence that their ability to engage in the petition
process would be noticeably impinged by the requirement that petition circulators make
themselves temporarily available to respond to future challenges to the petitions they
gathered.

The Court also concludes that the balance of the equities and the public interest
tilts in favor of the state on this claim. The state’s important regulatory interests
outweigh plaintiffs’ perceived, yet unsubstantiated, fear that their ability to engage in the
petition process will be affected. Therefore, the Court will not preliminarily enjoin the
enforcement of the provisions of Colorado Revised Statutes § 1-40-111(2)(a) and § 1-
40-111(3)(a) challenged in plaintiffs’ third claim.

E. Fourth Claim for Relief

Plaintiffs’ fourth claim for relief alleges that Colorado Revised Statutes § 1-40-

112(3) violates the free speech protections of the First Amendment. This statute states:

12
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The secretary of state shall develop circulator training programs for paid

and volunteer circulators. Such programs shall be conducted in the

broadest, most cost-effective manner available to the secretary of state,

including but not limited to training sessions for persons associated with

the proponents or a petition entity, as defined in section 1-40-135(1), and

by electronic and remote access. The proponents of an initiative petition

or the representatives of a petition entity shall inform paid and volunteer

circulators of the availability of these training programs as one manner of

complying with the requirement set forth in the circulator’'s affidavit that a

circulator read and understand the laws pertaining to petition circulation.
Colo. Rev. Stat. § 1-40-112(3) (2010).

Plaintiffs contend that the state-run training program for people engaged in the
petitioning process is mandatory and burdensome. Second Am. Compl. [Docket No.
471919 72-75. According to plaintiffs, this section “imposes an intolerable burden on
free speech by forcing petition circulators to partake of government-run training, and by
reducing the number of circulators who are willing to circulate petitions.” Pls.’ Br. in
Supp. of Mot. for Preliminary Inj. [Docket No. 16] at 6.

However, the literal language of this section does not require petition circulators
to attend the government-run training. It merely requires proponents of an initiative
petition or the representatives of a petition entity to “inform paid and volunteer
circulators of the availability of these training programs” and requires the state to
provide a means by which potential circulators could become apprised of the laws and
regulations with which they must comply.

The only requirement regarding circulators even implicated by this section is the
reference to the requirement “set forth in the circulator’s affidavit that a circulator read

and understand the laws pertaining to petition circulation.” Plaintiffs do not appear to

challenge this requirement or the portion of the statutory section which imposes this
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requirement, Colorado Revised Statutes § 1-40-111(2)(a) (“To each petition section
shall be attached a signed, notarized, and dated affidavit executed by the person who
circulated the petition section, which shall include his or her printed name, the address
at which he or she resides, including the street name and number, the city or town, the
county, and the date he or she signed the affidavit; that he or she has read and
understands the laws governing the circulation of petitions . . . .”).

Regardless of the level of scrutiny applied to § 1-40-112(3) (2010), because this
subsection does not actually impose the requirement plaintiffs contend, plaintiffs have
failed to show a likelihood a success on their fourth claim for relief.

Because of their failure to demonstrate any irreparable harm stemming from § 1-
40-112(3), plaintiffs have failed to satisfy the second requirement for preliminary relief.
Finally, there is no indication of equities or a public interest which would support
enjoining this provision of Colorado law. As a result, the Court will not preliminarily
enjoin the enforcement of Colorado Revised Statutes § 1-40-112(3).

F. Sixth Claim for Relief

Plaintiffs’ sixth claim for relief alleges that Colorado Revised Statutes § 1-40-
117(3)(b) violates the free speech protections of the First Amendment and the due
process protections of the Fourteenth Amendment by improperly amending the
Colorado Constitution by legislative act. According to § 1-40-117(3)(b):

No addendum offered as a cure shall be considered unless the addendum
conforms to requirements for petitions outlined in sections 1-40-110,
1-40-111, and 1-40-113, and unless the addendum is filed with the
secretary of state within the fifteen-day period after the insufficiency is
declared and unless filed with the secretary of state no later than three
months and three weeks before the election at which the initiative petition
is to be voted on.

14
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Plaintiffs claim that the three-month-and-three-week deadline is contrary to the
Colorado Constitution which states that “[i]nitiative petitions for state legislation and
amendments to the constitution, in such form as may be prescribed pursuant to law,
shall be addressed to and filed with the secretary of state at least three months before
the general election at which they are to be voted upon.” Colo. Const. art. V, §1(2).

This is another instance where plaintiffs’ motion for preliminary injunction
exceeds the scope of their complaint. While the amended complaint only references §
1-40-117(3)(b), the motion for preliminary injunction appears to challenge Colorado
Revised Statutes § 1-40-107(5) and § 1-40-108(1). The Court will not address the latter
two statutes due, in part, to this deficiency. The bigger problem, however, is that review
of any of the provisions’ compliance with the Colorado Constitution is inappropriate, as
explained below.

Although plaintiffs’ theory of relief underlying their sixth claim was at first unclear,
they have since clarified that they only allege a violation of federal law, namely, the
unlawful deprivation of a liberty interest in violation of the Fourteenth Amendment of the
United States Constitution. See generally Pls.” Br. Pursuant to June 2, 2010 Order
[Docket No. 59]. The Court concludes that plaintiffs have failed to establish a likelihood
of success on the merits of this claim. For the reasons stated in defendant’s
supplemental brief, see Secretary’s Supplemental Br. Regarding the Court’s Subject
Matter Jurisdiction over Count VI [Docket No. 58], the Court concludes that its

jurisdiction over plaintiffs’ sixth claim is in serious doubt. Furthermore, the Court also
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agrees with defendant that, even if jurisdiction could be established, abstention on this
claim would be in order.

“Pullman abstention is appropriate when: (1) an uncertain issue of state law
underlies the federal constitutional claim; (2) the state issues are amenable to
interpretation and such an interpretation obviates the need for or substantially narrows
the scope of the constitutional claim; and (3) an incorrect decision of state law would
hinder important state law policies.” Kansas Judicial Review v. Stout, 519 F.3d 1107,
1118-19 (10th Cir. 2008) (quotation marks and omission marks omitted). Each of these
factors is met in the present case. Furthermore, defendant recently informed the Court
that a state-court challenge regarding this very issue is underway. See Secretary’s
Status Report & Unopposed Mot. for Forthwith Ruling on Pls.’ First & Second Claims for
Relief [Docket No. 71] 9] 13. Therefore, state-court review of this matter with state
appellate review has already been initiated and a ruling from this Court could create
potentially conflicting obligations on the defendant. As a result, it appears to be
appropriate for the Court to abstain from deciding the merits of this claim.

However, because of the expedited and preliminary nature of the present
motion, the Court leaves for another day a definitive ruling on the jurisdiction and
abstention questions in connection with plaintiffs’ sixth claim for relief. The Court now
concludes only that plaintiffs have failed to show a likelihood of success on the merits
and, therefore, are not entitled to preliminary relief on their sixth claim.

In the absence of a likelihood of success on the merits, particularly where that
absence is predicated on jurisdictional deficiencies, the Court sees no reason to

engage in a discussion of the remaining three preliminary injunction factors.
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G. Seventh Claim for Relief

Plaintiffs’ seventh claim for relief alleges that Colorado Revised Statutes §
1-40-118(2.5)(a) violates the free speech protections of the First Amendment.
According to § 1-40-118(2.5)(a):

If a district court finds that there are invalid signatures or petition sections

as a result of fraud committed by any person involved in petition

circulation, the registered elector who instituted the proceedings may

commence a civil action to recover reasonable attorney fees and costs

from the person responsible for such invalid signatures or petition

sections.

Plaintiffs argue that the phrase “the person responsible for such invalid
signatures or petition sections” is unconstitutionally vague. Plaintiffs argue that “[t]his
provision substantially burdens speech by chilling persons from engaging in protected
first amendment activity for fear of incurring fines for conduct they neither participated in
nor condoned.” PIs.’ Br. in Supp. of Mot. for Preliminary Inj. [Docket No. 16] at 8. This
fear is apparently based on the potential that petition organizers would face respondeat
superior liability for the wrongful acts of petition circulators.

“A statute is unconstitutionally vague for one of two reasons: it either ‘fails to
provide people of ordinary intelligence a reasonable opportunity to understand what
conduct it prohibits’; or it ‘authorizes or even encourages arbitrary and discriminatory
enforcement.”” Doctor John’s, Inc. v. City of Roy, 465 F.3d 1150, 1158 (10th Cir. 2006).
To prevail on a facial vagueness challenge, “a party must show, at a minimum, that the
challenged law would be vague in the vast majority of its applications; that is, that

‘vagueness permeates the text of the law.” Doctor John’s, Inc., 465 F.3d at 1157

(quoting City of Chicago v. Morales, 527 U.S. 41, 55 (1999)). The plaintiffs in this case
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thus far have failed to meet their burden in establishing that this statute is
unconstitutionally vague.

Furthermore, only one of the plaintiffs, Jon Caldara, is presently engaged in
attempting to get an initiative on the ballot. In his testimony, he did not cite §
1-40-118(2.5)(a) as impacting in any way his decision to proceed in this matter. No
other plaintiff claimed in a convincing way to be discouraged from participating in the
initiative process by this provision. Therefore, the evidence presented thus far shows
that § 1-40-118(2.5)(a) constitutes, at most, a minimal burden on speech. This burden
is sufficiently outbalanced by the state’s important interest in protecting the integrity of
elections by deterring fraud and permitting third-party involvement in the verification
process. Therefore, plaintiffs’ likelihood of success on the merits of this claim is
uncertain at this point.

Based on the same evidence, or lack thereof, plaintiffs failed to establish that
there is a likelihood of irreparable harm from the continued enforcement of this statute.
Plaintiffs also failed to identify equitable considerations or a public interest which would
justify the preliminary enjoining of enforcement of § 1-40-118(2.5)(a). Therefore, the
plaintiffs have failed to establish that it is necessary for the Court to shortcut the normal
litigation process by issuing a preliminary injunction on this claim.

H. Eighth Claim for Relief

Plaintiffs’ eighth claim for relief alleges that Colorado Revised Statutes §
1-40-135(2)(a) and § 1-40-135(2)(c) violate the free speech protections of the First

Amendment. According to § 1-40-135(2)(a):
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It is unlawful for any petition entity to provide compensation to a circulator
to circulate a petition without first obtaining a license therefor from the
secretary of state. The secretary of state may deny a license if he or she
finds that the petition entity or any of its principals have been found, in a
judicial or administrative proceeding, to have violated the petition laws of
Colorado or any other state and such violation involves authorizing or
knowingly permitting any of the acts set forth in paragraph (c) of this
subsection (2), excluding subparagraph (V) of said paragraph (c). The
secretary of state shall deny a license:

(h Unless the petition entity agrees that it shall not pay a
circulator more than twenty percent of his or her
compensation on a per signature or per petition basis; or

()] If no current representative of the petition entity has
completed the training related to potential fraudulent activities
in petition circulation, as established by the secretary of state,
pursuant to section 1-40-112(3).

Section 1-40-135(2)(c) states:

The secretary of state shall revoke the petition entity license if, at any time
after receiving a license, a petition entity is determined to no longer be in
compliance with the requirements set forth in paragraph (a) of this
subsection (2) or if the petition entity authorized or knowingly permitted:

)] Forgery of a registered elector’s signature;

(1) Circulation of a petition section, in whole or part, by anyone
other than the circulator who signs the affidavit attached to
the petition section;

() Use of a false circulator name or address in the affidavit;

(IV) Payment of money or other things of value to any person for
the purpose of inducing the person to sign or withdraw his or
her name from the petition;

(V) Payment to a circulator of more than twenty percent of his or
her compensation on a per signature or per petition section
basis; or

(V) A notary public's notarization of a petition section outside of

the presence of the circulator or without the production of
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the required identification for notarization of a petition section.

As discussed earlier, the Court’s June 11, 2010 order enjoined defendant from
enforcing the portions of these sections of the law that deal with compensation of
petition circulators as limited by Colorado Revised Statutes § 1-40-112(4). Plaintiffs
also challenge the licensing and training requirements as they pertain to petition
entities.

Plaintiffs have not established how the licensing and training rules burden
speech. The requirements do not restrict the amount or type of speech that may be
distributed. They merely require training on the laws related to distribution of petitions.
The testimony presented in the hearings on this motion indicated that the petition
entities identified as working in Colorado had completed the training requirement,
received a license, and reported little trouble in so doing.

Therefore, on the present record, the Court concludes that § 1-40-135(2)(a) and
§ 1-40-135(2)(c) impose the type of minimal burden which must pass only the balancing
test. Under this standard, the Court concludes that the state’s interest in preserving the
integrity of the elections process by ensuring that the supervising entities are kept
abreast of relevant legal constraints and obligations outweighs the minimal burden
imposed by § 1-40-135(2)(a) and § 1-40-135(2)(c).

Plaintiffs also failed to show that they would suffer irreparable harm in the near
term from these sections or that equity or public policy requires a preliminary halting of
the enforcement of these laws. Therefore, the Court will not preliminarily enjoin the

enforcement of the remaining portions of § 1-40-135(2)(a) and § 1-40-135(2)(c).
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l. Ninth Claim for Relief

Plaintiffs’ ninth claim for relief alleges that Colorado Revised Statutes §
1-40-121(1) violates the free speech protections of the First Amendment. Pursuantto §
1-40-121(1):

The proponents of the petition or an issue committee acting on behalf of

the proponents shall file with the official who receives filings under the

“Fair Campaign Practices Act”, article 45 of this title, for the election a

report stating the dates of circulation by all circulators who were paid to

circulate a section of the petition, the total hours for which each circulator

was paid to circulate a section of the petition, and the gross amount of

wages paid for such hours. The filing shall be made at the same time the

petition is filed with the secretary of state. A payment made to a circulator

is an expenditure under article 45 of this title.

Similar to § 1-40-135(2)(a) and § 1-40-135(2)(c), the Court enjoined enforcement of the
provisions of § 1-40-121(1) that would be used to enforce the limitations on circulator
compensation set forth in Colorado Revised Statutes § 1-40-112(4). Plaintiffs also
challenge § 1-40-121(1) by arguing that it “burdens free speech by increasing the cost
of circulating petitions and reducing the number of circulators and petitioners willing to
engage in the protected activity.” Second Am. Compl. ] 103. However, plaintiffs failed
to expound on this argument in their briefs or at the hearings on this motion and, as a
result, failed to prove this assertion.

In Buckley v. American Constitutional Law Foundation, Inc., 525 U.S. 182, 203-
04 (1999), the Supreme Court struck down a Colorado statute which required the
reporting of the names, addresses, and the amounts paid to individual petition

circulators under a strict scrutiny analysis. The Court in Buckley based its decision, in

large part, on the loss of anonymity experienced by paid circulators, which was not
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experienced by volunteer circulators. Buckley, 525 U.S. at 204. The Court was less
sympathetic to the loss of anonymity that is felt by those who fund petition campaigns.
See Buckley, 525 U.S. at 202-03. The Buckley Court cited a previous opinion, Buckley
v. Valeo, 424 U.S. 1 (1976), which upheld campaign disclosure rules in the interests of
“aiding electors in evaluating those who seek their vote” and “deter[ring] actual
corruption and avoid[ing] the appearance of corruption by exposing large contributions
and expenditures to the light of publicity.” Buckley, 525 U.S. at 202. In fact, the
Supreme Court in Buckley v. American Constitutional Law Foundation, Inc. held that
the “[d]isclosure of the names of initiative sponsors, and of the amounts they have
spent gathering support for their initiatives, responds to [a] substantial state interest.”
525 U.S. at 202-03.

As a result, the Court concludes that plaintiffs have failed to show that it is likely
that they will succeed on the merits of the remaining portions of their ninth claim for
relief. Furthermore, plaintiffs have made no showing that they will suffer irreparable
harm if a preliminary injunction does not enter on the remaining portions of §
1-40-121(1) or that equity or public policy requires such an injunction. Therefore, the
Court will not preliminarily enjoin the enforcement of the remaining portions of §
1-40-121(1).

J. Tenth Claim for Relief

Plaintiffs’ tenth claim for relief alleges that Colorado Revised Statutes §
1-40-135(3)(a) violates the free speech protections of the First Amendment. According

to § 1-40-135(3)(a):
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Any procedures by which alleged violations involving petition entities are
heard and adjudicated shall be governed by the “State Administrative
Procedure Act”, article 4 of title 24, C.R.S. If a complaint is filed with the
secretary of state pursuant to section 1-40-132(1) alleging that a petition
entity was not licensed when it compensated any circulator, the secretary
may use information that the entity is required to produce pursuant to
section 1-40-121(1) and any other information to which the secretary may
reasonably gain access, including documentation produced pursuant to
paragraph (b) of subsection (2) of this section, at a hearing. After a
hearing is held, if a violation is determined to have occurred, such petition
entity shall be fined by the secretary in an amount not to exceed one
hundred dollars per circulator for each day that the named individual or
individuals circulated petition sections on behalf of the unlicensed petition
entity. If the secretary finds that a petition entity violated a provision of
paragraph (c) of subsection (2) of this section, the secretary shall revoke
the entity's license for not less than ninety days or more than one hundred
eighty days. Upon finding any subsequent violation of a provision of
paragraph (c) of subsection (2) of this section, the secretary shall revoke
the petition entity’s license for not less than one hundred eighty days or
more than one year. The secretary shall consider all circumstances
surrounding the violations in fixing the length of the revocations.

According to plaintiffs, this section of the Act “imposes heavy penalties for
unlicensed circulation of initiative petitions, while conditioning licensing on compliance
with the Act’s unconstitutional statutory provisions referenced above.” Pls.’ Br. in Supp.
of Mot. for Preliminary Inj. at 9. These penalties purportedly “chill Plaintiffs from
exercising their rights under the First Amendment . .. .” PIs.’ Br. in Supp. of Mot. for
Preliminary Inj. at 9.

The Court also resolved this claim in part with its June 11, 2010 order. Plaintiffs
will no longer be chilled by sections of the law which the Court has thus far enjoined.
To the extent that they believe that § 1-40-135(3)(a) impermissibly chills speech based
on other provisions, plaintiffs have failed to show how. They have also failed to show
that they will suffer irreparable harm as a result of the remaining provisions if a
preliminary injunction does not enter or how equity or public policy requires such an
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injunction. Therefore, the Court will not preliminarily enjoin the enforcement of the
remaining portions of § 1-40-135(3)(a).
lll. CONCLUSION

Based on the foregoing, it is

ORDERED that the portions of plaintiffs’ motion for preliminary injunction [Docket
No. 15] on which the Court previously reserved ruling, are GRANTED in part and
DENIED in part. Defendant Bernie Buescher is ENJOINED AND RESTRAINED from
enforcing the portions of Colorado Revised Statutes § 1-40-112(1), § 1-40-111(2)(a),
and § 1-40-111(2)(b)(I)(C) which require petition circulators to be residents of the State
of Colorado. The motion is DENIED in all other respects. It is further

ORDERED that this preliminary injunction shall apply to the following individuals
who receive actual notice of it by personal service or otherwise: Defendant Buescher’s
officers, agents, servants, employees, and attorneys; other persons who are in active
concert or participation with defendant Buescher or with his officers, agents, servants,
employees, or attorneys. It is further

ORDERED that this preliminary injunction shall remain in effect until the
conclusion of a trial on the merits in this case or until otherwise amended by the Court.
It is further

ORDERED that, given the nature of the injunction in this order and the difficulty
in quantifying an amount of potential costs and damages should it later be determined
that any party is wrongfully enjoined or restrained under this order, the Court will not

require the plaintiffs to post a bond pursuant to Fed. R. Civ. P. 65(c).
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DATED August 13, 2010.
BY THE COURT:
s/Philip A. Brimmer

PHILIP A. BRIMMER
United States District Judge
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