Title of Proposed Rule: Child Care Assistance Program Rules

Rule-making#: 16-3-16-1P
Office/Division or Program: Rule Author: Tamara Schmidt Phone: 303-866-4556
OEC/Early Care and Learning E-Mail:

tamara.schmidt@state.co.us

STATEMENT OF BASIS AND PURPOSE

Summary of the basis and purpose for the rule or rule change. (State what the rule says or does, explain why the rule or rule
change is necessary and what the program hopes to accomplish through this rule. How do these rule changes align with the outcomes that we
are trying to achieve, such as those measured in C-Stat?)

e A comprehensive review of the entire rule was completed to come into compliance with Child Care
Assistance Program regulation, clarify language, reorganize and update processing standards.

0 Rule changes to come into compliance with the remaining provisions of HB14-1317, which
amended C.R.S 8§ 26-2-802, 26-2-802.5, 26-2-803, 26-2-804, 26-2-805, 26-2-805.5, 26-2-809, 26-
2-703

= Contract for Slots

0 Rule changes to come into compliance with the CCDBG Federal Reauthorization Act of 2014
= Services for children experiencing homelessness
=  Services for children in foster care
=  Twelve month eligibility
e Providing services for temporary breaks in eligible activities

e Changes proposed by the Child Care Rule Rewrite Task Group, comprised of County Child Care Program
Staff, were also incorporated in order align Child Care Assistance Program Rule with other human services
program areas and to better facilitate clear processes for counties and providers.

An emergency rule-making (which waives the initial Administrative Procedure Act noticing requirements) is necessary:

to comply with state/federal law and/or

to preserve public health, safety and welfare

Explain:

Authority for Rule:

State Board Authority: 26-1-107, C.R.S. (2015) - State Board to promulgate rules; 26-1-109, C.R.S. (2015) - state
department rules to coordinate with federal programs; 26-1-111, C.R.S. (2015) - state department to promulgate
rules for public assistance and welfare activities.

Program Authority: (give federal and/or state citations and a summary of the language authorizing the rule-making)
26-1-107 (5), (6), C.R.S. (2015) - State Board to promulgate rules;
26-1-109 (5), C.R.S. (2015) - State Board rules to coordinate with Federal Programs;

Does the rule incorporate material by reference?
P y X Yes No

Does this rule repeat language found in statute?

Yes | X No

If yes, please explain.
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The program has sent this proposed rule-making package to which stakeholders?

e Child Care Assistance Program Rule Re-write committee, which includes County representatives and
CDHS staff from CCCAP and Colorado Works;

HB14-1317 Joint Task Force;
Office of Early Childhood (OEC) Sub-PAC
e Office of Children, Youth and Families

[Note: Changes to rule text are identified as follows: deletions are shown as “strikethrough”, additions are in
“all caps”, and changes made between initial review and final adoption are in brackets.]

Attachments:

Regulatory Analysis

Overview of Proposed Rule
Stakeholder Comment Summary
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REGULATORY ANALYSIS

(complete each question; answers may take more than the space provided)

1. List of groups impacted by this rule:
Which groups of persons will benefit, bear the burdens or be adversely impacted by this rule?

Counties who administer Colorado Child Care Assistance Program (CCCAP) benefits will both benefit and
bear the burdens of this rule. Changes to this rule will alter the way they administer benefits to families.

Households receiving CCCAP benefits will largely benefit from the revision of this rule.

Child care providers who serve the families receiving child care subsidy (CCCAP) will benefit from more
consistent eligibility periods and the ability to contract for slots with counties

2. Describe the qualitative and guantitative impact:
How will this rule-making impact those groups listed above? How many people will be impacted? What are the short-term and long-term
consequences of this rule?

Families and Child care providers:
These changes will be beneficial to approximately 24,000 children receiving CCCAP benefits and
approximately 1,700 CCCAP Child care providers (numbers as of February 2016) in the following ways:

Reporting and verification requirements have been made less stringent. This will lessen the burden on
families as well as promote continuity of care for the children receiving CCCAP benefits. In particular,
families experiencing homelessness will have a longer stabilization period to provide documentation for
establishing eligibility.

Because there is a strong focus on strengthening continuous care for children receiving CCCAP benefits
along with a better focus on encouraging higher quality ratings, most providers will see long-term increases
in payment through more consistent 12-month authorizations and increase payment rates for improved
quality.

This is also a tremendous long-term benefit to households who are or will be receiving CCCAP benefits
because their child will consistently be able to attend a quality child care provider.

Counties:

While these changes were made to align with the requirements of Federal regulation and State Statute as

well as to further assist families, all 64 counties will bear some administrative burden initially implementing

the changes proposed in the revised rule. County staff will need to adapt their practices and will likely need
training on these new rules, which will be an initial burden.

In other ways, these rules reduce the administrative burden for counties as there are fewer reasons to re-
determine a family’s eligibility prior to every 12 months. Contracts for slots, which enables enroliment-
based reimbursement, may also reduce a county’s administrative burden monitoring time and attendance
reporting from providers.

Based on the changes to the Child Care Development Block Grant Federal Reauthorization Act of 2014, all
sixty-four (64) counties will now be required to:
e Offer at least a sixty day “stabilization” period for families experiencing homeless, 658E(c)(2)(O)(ii);

e Continue child care benefits during temporary breaks in CCCAP eligible activities 658E(c)(2)(N)(i)
& (ii); and

o Offer three months of care while an adult caretaker is in a Job Search activity 658E(c)(2)(N)(iii).
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3. Fiscal Impact:

For each of the categories listed below explain the distribution of dollars; please identify the costs, revenues, matches or any changes in the
distribution of funds even if such change has a total zero effect for any entity that falls within the category. If this rule-making requires one of the
categories listed below to devote resources without receiving additional funding, please explain why the rule-making is required and what
consultation has occurred with those who will need to devote resources.

State Fiscal Impact (Identify all state agencies with a fiscal impact, including any Colorado Benefits
Management System (CBMS) change request costs required to implement this rule change)

The federal reauthorization and HB14-1317 necessitate rule change as well as improvements in
the Child Care Automated Tracking System (CHATS).

Funding was already approved by the State Legislature to make necessary changes in CHATS
through the CHATS Modernization effort in the amount of $2,991,250 in Federal CCDF funds.

County Fiscal Impact

Counties may have to dedicate additional staff time to learn and adopt the new rules. As
mentioned above, the State is investing in updates in CHATS to ensure automation of most of the
new requirements in order to minimize county staff time as much as possible.

Federal Fiscal Impact

Although the Child Care Development Fund funds the majority of the CCCAP program
(approximately 70%), these rule changes do not change the amounts dedicated to the program
itself. The rules only impact the way in which the existing funds are managed. Therefore, we do
not expect a significant impact to the federal funds.

However, if these rules do not pass, we will be in danger of being out of compliance with Federal
regulation. That could lead to the State incurring financial penalties or even losing the federal
funding all together.

Other Fiscal Impact (such as providers, local governments, etc.)

4. Data Description:
List and explain any data, such as studies, federal announcements, or questionnaires, which were relied upon when developing this rule?

The 2014 Federal Child Care and Development and Development Fund requirements for FFY 2016-2018
was used to ensure that we will be compliant with the Federal reauthorization and requirements of our
Federal funder, the Child Care and Development Fund (CCDF).

The CCCAP Rule Re-write committee directed all aspects of the revised rule package, including advising
the Department on language and provisions.

The HB14-1317 Joint Task Force advised on all language regarding the implementation of all HB14-1317
related provisions in rule.

Tiered reimbursement was also informed by a national Cost Modeling methodology (Mitchell & Brodsky)
which is endorsed by the federal Office of Child Care.

5. Alternatives to this Rule-making:
Describe any alternatives that were seriously considered. Are there any less costly or less intrusive ways to accomplish the purpose(s) of this
rule? Explain why the program chose this rule-making rather than taking no action or using another alternative.

Regulations that were outdated or cumbersome were thoroughly vetted through the Rule re-write
committee. When possible, these rules were simplified or repealed. However, in order to be in full
compliance with State Statute and Federal Regulations, most changes and additions were necessary.
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OVERVIEW OF PROPOSED RULE

Compare and/or contrast the content of the current regulation and the proposed change.

Section Numbers Current Requlation Proposed Change Stakeholder Comment

(See attached document)
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COLORADO
Office of Early Childhood

Department of Human Services

MEMO

Overview of recommended changes based on concerns raised at first reading of Child Care
Assistance Program Rules (16-3-16-1P) at State Board meeting (6/9/16)

Method of appeal for Qualified Exempt providers (non-relative)

We have incorporated by reference the Health and Safety checklist to make the requirement
more clear for providers (see 3.913.1 5b). Please note: Relative qualified exempt providers are
NOT subject to the health and safety checklist requirement.

We have added language for non-relative qualified exempt providers to utilize an internal
appeal process through the Department for any fiscal agreement denied or terminated due to
the Department’s determination regarding health and safety standards (see 3.913.1 5e and 9 &
10 specifically).

Proposed rule was too lenient for caretakers and teen parents who commit IPV

Language in 3.915.5 has been reverted to the original rule already in place. This also mirrors
the language adopted in January 2016 for the Food Assistance Program (10 CCR 2506, 4.803.3A).

Public Comment concern regarding treatment of fraud and IPV:

We asked the AG’s office to review definitions and treatment of IPV and Fraud to ensure the
rule was not confusing or overstepping our bounds in terms of a county’s duty regarding pursuing
criminal action. Sections 3.915.7 and 3.915.8 were eliminated in the revised rule according to
the recommendations from the AG.

Confusion at first reading regarding background check requirements

Background checks are required of all providers, both qualified exempt and licensed. They are
not required of the parent/caretaker(s) of the child (Section 3.913.1). No revisions made. (This
was not an option in the CCDF State Plan, mentioned in error at State Board).



3.913 CHILD CARE PROVIDERS

3.913.13-908 ELIGIBLE FACILITIES

A.

Qualified EXEMPT CHILD CARE Providers

5.

ADDITIONAL REQUIREMENTS FOR NON-RELATIVE QUALIFIED EXEMPT CHILD CARE
PROVIDERS AND OTHER QUALIFIED CHILD CARE FACILITIES:

a. COMPLETION OF ALL PRE-SERVICE HEALTH AND SAFETY TRAININGS APPROVED
BY THE STATE DEPARTMENT OF HUMAN SERVICES, WITHIN THREE MONTHS OF
PROVIDING SERVICES AS A QUALIFIED EXEMPT CHILD CARE PROVIDER UNDER
THE COLORADO CHILD CARE ASSISTANCE PROGRAM.

b. AN ANNUAL ON-SITE HEALTH AND SAFETY INSPECTION CONDUCTED BY THE STATE
DEPARTMENT OF HUMAN SERVICES OR ITS DESIGNEE. THE HEALTH AND SAFETY
CHECK LIST IS INCORPORATED BY REFERENCE TO PROVIDE FURTHER GUIDANCE;
NO FURTHER EDITIONS OR AMENDMENTS ARE INCLUDED. NON-RELATIVE
QUALIFIED EXEMPT PROVIDERS SHALL CORRECT ANY HEALTH AND SAFETY
INSPECTION STANDARDS IMMEDIATELY AFTER THE INSPECTION.

C. A QUALIFIED EXEMPT CHILD CARE PROVIDER WHO IS A NON-RELATIVE AND
PROVIDES SERVICES IN THE CHILD’'S HOME OR IN THE QUALIFIED EXEMPT CHILD
CARE PROVIDER’'S HOME SHALL SIGN AN ATTESTATION OF MENTAL COMPETENCE.

d. QUALIFIED EXEMPT NON-RELATIVE CHILD CARE PROVIDERS SHALL MEET THE
MANDATORY CHILD ABUSE AND NEGLECT REPORTING REQUIREMENTS.

e. IF THE NON-RELATIVE QUALIFIED EXEMPT CHILD CARE PROVIDER FAILS TO
COMPLY WITH ANY OF THE REQUIREMENTS IN (A)-(D) ABOVE, THE COUNTY SHALL
DENY OR TERMINATE A FISCAL AGREEMENT.

f.

For renewals, THE COUNTY SHALL SEND FISCAL AGREEMENTS AT LEAST SIXTY (60)
CALENDAR-DAYS PRIOR TO THE END DATE OF THE PREVIOUS FISCAL AGREEMENT VIA
POSTAL SERVICE FAX, HAND DELIVERY, E- I\/IAIL OR OTHER ELECTRONIC SYSTEMS the

i evi i - Fiscal agreements are effectlve
on day that the flscal agreement is completed AND signed BY THE CHILD CARE PROVIDER, and
received by the county.

Payment Methods fer-All-Providers

a. Payment for purchased child care shall be made to the CHILD CARE provider(s) through an
automated system if it is a qualified EXEMPT CHILD CARE provider(s) or licensed facility.

b. WHEN A MANUAL CLAIM IS NEEDED, the child care form for attendance record and billing
shall be prepared and signed by the CHILD CARE provider monthly and used by the county
department-of secial/human-services' business-office to verify that the billing does not exceed
the authorized number of units.

QUALIFIED EXEMPT CHILD CARE providers who are denied a Fiscal Agreement or whose Fiscal
Agreement is terminated may request an informal conference with staff responsible for the action, the
supervisor for that staff and the county director or director's designee to discuss the basis for this
decision and to afford the QUALIFIED EXEMPT CHILD CARE provider(s) with the opportunity to
present information as to why the QUALIFIED EXEMPT CHILD CARE provider(s) feels the county
should approve or continue the Fiscal Agreement. Any request for a conference shall be submitted in
writing within fifteen (15) calendar-days of the date the QUALIFIED EXEMPT CHILD CARE provider is
notified of the action. The county shall hold that conference within two (2) weeks of the date of the
request. The county shall provide written notice of its final decision to the QUALIFIED EXEMPT
CHILD CARE provider(s) within fifteen (15) business days after the conference.

NON-RELATIVE QUALIFIED EXEMPT CHILD CARE PROVIDERS WHO ARE DENIED A FISCAL
AGREEMENT OR WHOSE FISCAL AGREEMENT IS TERMINATED DUE TO THE DEPARTMENT'S
DECISION REGARDING ADHERENCE TO HEALTH AND SAFETY STANDARDS MAY APPEAL



THE DECISION TO THE EXECUTIVE DIRECTOR OF THE STATE DEPARTMENT OF HUMAN
SERVICES OR HIS/HER DESIGNEE IN WRITING WITHIN FIFTEEN (15) DAYS OF THE COUNTY’S
DECISION. THE EXECUTIVE DIRECTOR’S DECISION IS A FINAL AGENCY DECISION SUBJECT
TO JUDICIAL REVIEW BY THE STATE DISTRICT COURT UNDER § 24-4-106, C.R.S.

10. CHILD CARE PROVIDERS SHALL BE PROVIDED WITH A WRITTEN NOTICE OF THE PROCESS
OF TERMINATION OF THE FISCAL AGREEMENT ON THE FISCAL AGREEMENT.

3.915.5 39474 DISQUALIFICATION FOR IPV

A.

If the ADULT CARETAKER(S) OR TEEN PARENT(S) individual signs and returns the request for waiver of IPV
hearing form within the fifteen (15) day deadline or an individual is found to have committed an intentional
program violation through the hearing process, the PRIMARY adult caretaker or teen parent shall be provided
with a notice of the period of disqualification. The disqualification shall begin ne-taterthan the first day of the
month which-follows-the-date-of netice-ef disqualification FOLLOWING THE DISQUALIFICATION
DETERMINATION, ALLOWING FOR AUTHORIZATION NOTICING, unless the household in which a
disqualified person is living is ineligible for other reasons.

Once the disqualification has been imposed, the period shall run without interruption even if the participant
becomes ineligible for the Colorado Child Care Assistance Program.

The penalty shall be in effect for:

1. Twelve (12) months upon the first occasion of any such offense;
2. Twenty-four (24) months upon the second occasion of any such offense and,
3. Permanently upon the third such offense.

3.913.13-908 ELIGIBLE FACILITIES

A.

Qualified EXEMPT CHILD CARE Providers
4. BACKGROUND CHECKS

a. A qualified EXEMPT CHILD CARE provider and any adult eighteen years of age or older who
resides in the EXEMPT CHILD CARE provider's home, NOT INCLUDING THE ADULT
CARETAKER(S) OR TEEN PARENT(S), shall be subject to A CRIMINAL BACKGROUND

REVIEW ONCE EVERY FIVE YEARS INCLUDING THE FOLLOWING CHECKS: the
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Title of Proposed Rule: Child Care Assistance Program Rules

Rule-making#: 16-3-16-1P
Office/Division or Program: Rule Author: Tamara Schmidt Phone: 303-866-4556
OEC/Early Care and Learning E-Mail:

tamara.schmidt@state.co.us

STAKEHOLDER COMMENT SUMMARY

DEVELOPMENT

The following individuals and/or entities were included in the development of these proposed rules (such as other
Program Areas, Legislative Liaison, and Sub-PAC):

The CCCAP Rule Re-write committee directed all aspects of the revised rule package, including advising
the Department on language and provisions.

The HB14-1317 Joint Task Force advised on all language regarding the implementation of all HB14-1317
related provisions in rule.

Tiered reimbursement was also informed by a national Cost Modeling methodology (Mitchell & Brodsky)
which is endorsed by the federal Office of Child Care.

These changes were presented and reviewed by Sub-PAC
THIS RULE-MAKING PACKAGE

The following individuals and/or entities were contacted and informed that this rule-making was proposed for
consideration by the State Board of Human Services:

A public comment period was held from March 2, 2016 through April 4, 2016. The notice of proposed rule
was sent to Counties, other State agencies, as well as Child Care Providers.

Are other State Agencies (such as Colorado Department of Health Care Policy and Financing) impacted by these
rules? If so, have they been contacted and provided input on the proposed rules?

Yes X | No

Have these rules been reviewed by the appropriate Sub-PAC Committee?

X | Yes No
Date presented February 4, 2016. Were there any issues raised? _ X _Yes No
If not, why.

Comments were received from stakeholders on the proposed rules:

X | Yes No

If “yes” to any of the above questions, summarize and/or attach the feedback received, including requests made by the State Board of Human
Services, by specifying the section and including the Department/Office/Division response. Provide proof of agreement or ongoing issues with a
letter or public testimony by the stakeholder.
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